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BULLETIN  
         
To:  Membership of Allied Building Metal Industries, Inc. 
  
From:  Steven N. Davi                               
                                                                                                                   
Date:  March 26, 2020 
 
Re:  Construction as Essential Business 
 

 
As we advised last week, on Friday, March 20, Governor Cuomo called for increasing the 
restrictions set forth in Executive Order 202.6 and Executive Order No. 202.7 by mandating 
employers, with the exception of “essential” businesses and entities, to reduce their in-person 
workforce by one-hundred (100%) percent by Sunday, March 22.  On Saturday, March 21, the 
governor issued Executive Order No. 202.8, formalizing the above mandate.  By its terms, 
Executive Order No. 202.8 leaves unchanged the definition of essential businesses and services 
that are excluded and exempt from the governor’s 100% in-person workforce reduction mandate.   
 
Construction is Essential 
 
As things stand, Executive Orders Nos. 202.6, 202.7 and 202.8, as well as the relevant 
Interpretive Guidance issued by the Empire State Development Corporation (“ESDC”), continue 
the broad designation of “construction” as an “essential” business that is exempt and excluded 
from the governor’s 100% in-person workforce reduction mandate.  Thus, all Allied members, 
insofar as each of you are engaged in construction and utilize skilled trades, are “essential,” and 
thus, continue to be excluded and exempt from the governor’s 100% in-person workforce 
reduction mandate.  With that being said, you should be mindful that essential businesses, while 
not required to comply with the governor’s 100% in-person workforce reduction mandate, should 
nonetheless seek to utilize telecommuting or remote access work options to the extent 
practicable.  Moreover, please be aware all businesses, including essential businesses, while 
excluded from the governor’s 100% in-person workforce reduction mandate, should strive to 
maintain a clean and safe work environment pursuant to Employer Guidance issued by the New 
York Department of Health (see attached) and to maintain social distancing to the extent possible. 
 
Waning Enthusiasm 
 
Despite early support favoring the designation of construction as an “essential” business, the 
issuance of Executive Order No. 202.6, and the related Interpretive Guidance from the ESDC has 
been met with resistance, both within and without the construction community, with many now 
calling for clarification of the current mandate exempting the entire construction industry from the 
governor’s 100% in-person workforce reduction mandate.  
 

http://www.alliedbuilding.org/
mailto:sdavi@alliedbuilding.org
https://www.governor.ny.gov/news/no-2026-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency
https://www.governor.ny.gov/news/no-2027-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency
https://www.governor.ny.gov/news/no-2028-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency
https://esd.ny.gov/guidance-executive-order-2026
https://coronavirus.health.ny.gov/home
https://therealdeal.com/2020/03/18/construction-groups-urge-cuomo-to-spare-industry-from-virus-rule/
https://therealdeal.com/2020/03/22/mayor-questions-allowing-condo-construction-during-pandemic/
https://thecity.nyc/2020/03/nyc-construction-workers-on-job-amid-coronavirus-concerns.html
https://ny.curbed.com/2020/3/20/21188025/coronavirus-covid-19-new-york-construction-moratorium
https://www.enr.com/articles/49015-nyc-mayor-de-blasio-to-ask-for-clarification-around-essential-construction
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Even in the best of circumstances, it is no secret that a construction site presents challenges in 
terms of sanitation and overall cleanliness.  But these are not ordinary times; issues around 
disinfecting and sanitizing the workplace are a persistent and serious concern that have taken on 
heightened scrutiny, particularly among workers on the frontline.  As a result, it would be natural 
to assume organized labor would be the most vigorous opponent to the governor’s decision to 
designate all construction as “essential.”  But this is not necessarily the case, as organized labor, 
through its leadership at the Building and Construction Trades Council of Greater New York, Inc. 
(“Building Trades”), seems intent to thread the needle, advocating for worker safety while at the 
same time insisting all construction sites should remain open.  Time will tell whether this delicate 
balance is sustainable, as more and more jobsites, including major public works such as the multi-
billion dollar overhaul of LaGuardia Airport and Moynihan Train Hall, are temporarily shuttered for 
disinfection following positive diagnoses of covid-19 among the rank-and-file workforce.   
 
In the course of numerous meetings I have had with representatives from organized labor, 
construction managers, general contractors, and subcontractors over the past three weeks, it has 
become apparent the strongest voices favoring the temporary closure of at least some 
construction projects in the city are coming out of the subcontractor community, particularly, 
though not exclusively, subcontractors performing interior work.  With that being said, there also 
now appears to be waning enthusiasm even among the construction manager/general contractor 
community regarding the viability and wisdom of continuing to maintain the construction exclusion 
in its present form.   
 
Representatives from the construction manager/general contractor community are now seeing a 
steep decline in productivity; a contraction in worksite attendance, anywhere from twenty to fifty 
percent; the shuttering of dozens and dozens of worksites on an interim basis for sanitizing and 
disinfection; numerous positive tests for covid-19 among workers, including, earlier this week, a 
fatality apparently attributable to covid-19 involving an electrician that had been working at the 
Google fit-out on Eighth Avenue; and numerous quarantines of workers and executives due to 
exposure or potential exposure to individuals who have tested positive for covid-19, including the 
quarantine of more than one hundred Turner Construction executives. 
 
Tightening the Definition of “Essential” as it Relates to Construction  
 
In light of the foregoing, there is now an effort underway through the Building Trades Employers 
Association, Inc. (“BTEA”), of which Allied is a member, to build a coalition that would possibly 
include the Building Trades as well as the Real Estate Board of New York, Inc. (“REBNY”), and 
that would be aimed at lobbying the governor to modify the construction exclusion, as follows:  
 

(i) tightening the definition of “essential” construction to a finite number of categories of 
construction work (for example, essential construction relating to infrastructure, i.e., 
bridges, roads, tunnels and other mass transit, or emergency repair and safety purposes) 
that would continue to remain exempt and excluded from the governor’s 100% in-person 
workforce reduction mandate;1 

 
1 One working definition that has been floated thus far would limit essential construction to the following 
categories: “construction of health care facilities, research and laboratory services; infrastructure including 
that related to utilities, telecommunication and transportation (airport terminal and convention center 
construction projects are not considered an essential service or function); essential manufacturing facilities, 
including food processing and pharmaceuticals; essential retail including grocery stores and pharmacies; 
essential service facilities including trash collection, mail, and shipping services; essential facilities for news 
media; essential banking and related financial facilities; facilities for providers of basic necessities to 
economically disadvantaged populations; facilities for vendors of essential services necessary to maintain 

https://www.nytimes.com/2020/03/25/nyregion/coronavirus-nyc-construction.html
https://gothamist.com/news/nyc-construction-continues-pandemic-i-currently-do-not-feel-safe
https://commercialobserver.com/2020/03/construction-workers-safety-in-the-age-of-coronavirus/
https://therealdeal.com/2020/03/24/two-construction-sites-shut-down-as-workers-get-covid-19/
https://therealdeal.com/2020/03/24/two-construction-sites-shut-down-as-workers-get-covid-19/
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(ii) requiring the balance of “non-essential” construction to comply with the governor’s 100% 
in-person workforce reduction mandate; and 

 
(iii) prohibiting enforcement of punitive contractual terms, i.e., liquidated damages and related 

delay provisions, triggered by, arising out of, or related to coronavirus/covid-19, including 
reasons related to the decision of individual workers or employers to suspend, limit or 
restrict operations due to coronavirus- or covid-19-related concerns. 

 
The contours and particulars of this effort are being worked through.  I will keep you apprised of 
all material developments as this planned initiative begins to take shape.   
 
In the meantime, however, I would ask each of you to consider, and then let me know by return 
email no later than March 31, where you stand relative to these proposed efforts, including 
whether you would favor any plans to lobby the governor to limit the scope of the construction 
exclusion in its present form.  Obviously, any such effort, if successful, would have the effect of 
requiring all “non-essential construction” falling outside any modified definition of “essential 
construction” to be shut down. 
 
Please feel free to contact me directly if you have any questions or wish to discuss any of the 
above.  Thank you. 
 
 

 
the safety, sanitation and essential operations of residences or other essential businesses; and vendors 
that provide essential services or products, including logistics and technology support, child care and 
services needed to ensure the continuing operation of government agencies and provide for the health, 
safety and welfare of the public.    


