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BULLETIN  
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From:  Steven N. Davi                               
                                                                                                                   
Date:  April 7, 2020 
 
Re:  COVID-19: Federal and State Leave Law Update 
 

 
This Bulletin is intended as a resource to help you navigate the complicated and overlapping new 
paid leave laws spawned at the federal and state level in response to the COVID-19 pandemic.  
As a companion to this Bulletin, we are preparing a charted supplement with real-life examples 
illustrating the application of the various provisions set forth below.  In the meantime, if you have 
questions about particular leave scenarios not specifically addressed here, please bring them to 
our attention.  As always, if you have any questions or wish to discuss any of the below, please 
do not hesitate to contact me directly. 
 
New York COVID-19 Quarantine Leave Law 
 
On March 18, 2020, New York enacted emergency legislation – the COVID-19 Quarantine Leave 
Law (“QLL”) – to provide employees with paid sick leave and job protection in the event of a 
quarantine order.  The QLL also expands the New York Paid Family Leave (“PFL”) Law and the 
temporary disability insurance (“TDI”) provisions of the New York Workers’ Compensation Law to 
provide eligible employees an additional measure of salary continuation during a quarantine 
order.  The QLL took effect immediately upon its passage.   
 
Eligible Employees.  As a threshold matter, employees are only eligible for QLL leave in limited 
instances.  Importantly, Governor Cuomo’s “New York State on PAUSE” executive orders closing 
nonessential businesses and restricting permitted workers at essential workplace locations is not 
a qualifying quarantine order.  In fact, Governor Cuomo has made it clear during numerous public 
appearances he does not intend to issue a generally applicable quarantine order.  
 
To qualify for QLL benefits, employees must (i) be subject to a mandatory or precautionary order 
of quarantine or isolation for COVID-19, issued by the state of New York, the Department of 
Health, local board of health, or any government entity duly authorized to issue such order 
(“Quarantine Order”);1 (ii) not be asymptomatic; and (iii) not be physically able to work through 
remote access or similar means. 

 
1 However, employees subject to a Quarantine Order stemming from non-business travel to a country under a level two 
or three CDC coronavirus-related travel advisory are generally ineligible for QLL benefits where, prior to such travel, 
they were aware of the travel advisory and these limitations on benefits. 

http://www.alliedbuilding.org/
mailto:sdavi@alliedbuilding.org
https://coronavirus.health.ny.gov/new-york-state-pause
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The state Department of Health issued Interim Guidance on March 6 to assist local health 
departments in determining under what circumstances to issue a mandatory or precautionary 
quarantine.  On March 25, the state published QLL FAQs and QLL Guidance to clarify how 
employees may obtain an order of quarantine or isolation qualifying them for QLL relief.   
 
Sick Leave.  The paid sick leave available to eligible employees under the QLL varies by size 
and, in some instances, net revenue of the employer. 
 

 Employer Size as of Jan. 1, 2020 Leave Entitlement2 

1. 10 or fewer employees and net revenue of 
$1 million or less in the previous tax year. 

Employee is entitled to unpaid, job-protected 
leave and is eligible for PFL/TDI benefits 
during the term of the Quarantine Order.   

2. 10 or fewer employees and net revenue 
greater than $1 million in the previous tax 
year -OR- between 11 and 99 employees 
irrespective of net revenue. 

Employee is entitled to paid, job-protected sick 
leave during a 5-day period.  Thereafter, 
employee is entitled to unpaid, job-protected 
leave and is eligible for PFL/TDI during the 
term of the Quarantine Order. 

3. 100 or more employees irrespective of 
revenue (as well as all covered public 
employers regardless of size. 

Employee is entitled to paid, job-protected sick 
leave during a 14-day period.  Thereafter, 
employee is entitled to unpaid, job-protected 
leave during the term of the Quarantine Order. 

 
Regular Rate of Pay.  Under the QLL, eligible employees entitled to paid sick leave and other 
paid benefits must be compensated at their “regular rate of pay.”  There is some debate regarding 
the proper calculation of employees’ “regular rate of pay” under the QLL, specifically, whether the 
employer may pay merely the cash wage component of the employee’s economic package or, in 
addition to the cash wage, the employer must also make some or all fringe benefit fund employer 
contributions as it would in the ordinary course of business.  The plain language of the QLL makes 
clear its provisions are not meant to “impede, infringe, diminish or impair … the rights and benefits 
which accrue to employees through collective bargaining agreements, or otherwise diminish the 
integrity of the existing collective bargaining relationship.”  Moreover, the QLL FAQs are clear that 
employees entitled to QLL paid sick leave should be paid “the amount the worker would have 
otherwise received had [he] been continuing to work for that period … had the employer’s 
operations continued in its normal due course.”  Thus, the fairest reading of the “regular rate of 
pay” under the QLL likely would encompass the cash wage plus all fringe benefit contributions.  
We will communicate with you as soon as this issue is definitively resolved. 
 
PFL/TDI Benefits.  Employees in group no. 1 and, after their paid sick leave is exhausted, group 
no. 2, above, are eligible for a combination of PFL benefits (capped at $840.70 per week) and 
statutory TDI benefits (capped at $2,043.92 per week) during the period of the Quarantine Order.  
In addition, employees in group nos. 1, 2 and 3 above, who are otherwise eligible for PFL benefits 
in the normal course,3 may also apply for and use PFL benefits (but not paid sick leave or TDI 
benefits) if they require time off to provide care for a minor dependent child who is subject to a 
Quarantine Order.  The QLL does not create a leave or wage replacement benefit for parents who 

 
2 The number of paid sick days that must be provided under the QLL – 5 or 14 – is based on calendar days.  Thus, if 
the employee would have worked 10 days during a 14-calendar day period, then s/he is eligible for 10 days of leave. 
3 Employees are ineligible for PFL benefits in the ordinary course (i) if they regularly work less than 20 hours per week 
and will not work 175 days in a year, or (ii) if they regularly work 20 or more hours per week, but won’t be in employment 
for 26 consecutive weeks. 

https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/Interim_Containment_Guidance_COVID-19.pdf
https://paidfamilyleave.ny.gov/new-york-paid-family-leave-covid-19-faqs
https://paidfamilyleave.ny.gov/COVID19
https://paidfamilyleave.ny.gov/system/files/documents/2020/03/obtaining-order-of-quarantine.pdf
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/COVID_Sick_Leave_Employers_3-18-20_1.pdf
https://paidfamilyleave.ny.gov/employers
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need time off to care for a dependent child whose school has closed unless the child is subject to 
a Quarantine Order. 
 
No Waiver.  The QLL does not contain a waiver for multiemployer collective bargaining 
agreements.  Thus, QLL benefits available to eligible employees are in addition to, and separate 
and apart from, whatever accrued sick leave or other paid time off benefits are already reserved 
for eligible employees by policy or contract. 
 
Ineligible Employees.  As set forth above, the state’s QLL Guidance makes clear that employees 
who are subject to a Quarantine Order but are asymptomatic and are able to work remotely are 
not entitled to QLL relief.  In other words, employees who are not showing symptoms related to 
COVID-19, and are physically able to work through remote access or similar means, are not 
eligible for paid sick leave or other statutory benefits under the QLL.  Moreover, employees who 
decide independently to quarantine are not eligible for paid sick leave or other statutory benefits 
under the QLL.  Similarly, and as set forth above, employees with children whose school is closed 
due to a Quarantine Order may be eligible for PFL benefits if they require leave to care for their 
children.  However, a school that is closed for preventative social distancing and is not otherwise 
subject to a Quarantine Order will not trigger the QLL’s entitlements.  Similarly, employees of 
employers that temporarily close or go out of business due to COVID-19 are not eligible for 
benefits under the QLL; a Quarantine Order is a prerequisite for benefits under the QLL. 
 
Processing PFL/TDI Benefits Claims.  Eligible employees do not have to apply for paid sick leave 
under the QLL; rather, eligible employees are entitled to receive paid sick leave as a matter of 
law if they meet the triggering criteria charted on page 2 above.  However, eligible employees 
must apply for PFL/TDI benefits to cover the applicable period of their quarantine.   
 
PFL Coverage in a Typical Case 
 
Most private employers with one or more employees are required to obtain PFL insurance.  New 
York does not have a state-administered PFL benefit fund.  Rather, employers must work with a 
private insurance carrier or, with state approval, self-fund their own PFL program.  PFL insurance 
is typically added as a rider on an existing disability policy, unless the employer is self-insured for 
disability, in which case such employer would purchase a separate PFL insurance policy or apply 
to the New York State Workers’ Compensation Board (“WCB”) to self-insure its PFL coverage.   
 
PFL coverage is typically funded 100% by employees through employee payroll deductions that 
are set each year to match the cost of coverage.  The rate of employee deductions is reviewed 
annually and is subject to change by the New York State Department of Financial Services.  
Employers are responsible for taking the payroll deductions and remitting premiums to their 
insurance carrier to fund the PFL premium.4 
 

 
4 In a typical case, employees of employers in group nos. 1 and 2 above would complete the employee sections of the 
“Request for COVID-19 Quarantine Leave for Yourself” form package and mail the completed forms to their employer.  
The employer would have three business days to complete the employer sections and return the forms to the employee.  
If the employee does not receive the completed forms, he/she can still submit the application to the employer’s statutory 
PFL/TDI insurance carrier.  The employee must submit the completed form package, along with a copy of the mandatory 
or precautionary order, to the employer’s statutory PFL/TDI insurance carrier no later than 30 days from the first day of 
leave.  The insurance carrier must then pay or deny the claim within 18 calendar days of receiving the employee’s 
completed request.  Employees of employers in group nos. 1, 2, and 3 above who are unable to work because a minor 
child is subject to a Quarantine Order would go through the same process, but must complete the “Request for COVID-
19 Quarantine Leave for Child” form package. 

 

http://docs.paidfamilyleave.ny.gov/content/main/forms/PFLDocs/scovid19.pdf
http://docs.paidfamilyleave.ny.gov/content/main/forms/PFLDocs/ccovid19.pdf
http://docs.paidfamilyleave.ny.gov/content/main/forms/PFLDocs/ccovid19.pdf
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TDI Coverage in a Typical Case 
 
New York is one of a handful of states that require employers to provide TDI benefits coverage to 
employees for non-occupational injuries or illness.  Coverage for TDI benefits can be obtained 
through a TDI carrier authorized by WCB to write such policies.  Large employers also may self-
insure, with WCB authorization.  An employer is allowed, but not required, to collect contributions 
from its employees to offset the cost of providing TDI benefits.  An employee’s contribution is 
computed at the rate of ½ of 1% of his/her wages, but no more than sixty cents per week.  
 
Local 40/361, 580 
 
In or around the time the New York PFL Law was enacted in 2016, Allied and Local Union Nos. 
40/361/417, and, separately, Local Union No. 580, negotiated to fund and administer PFL/TDI 
benefits for the unions’ respective members in a manner that was determined at the time to be 
more cost-effective and efficient than the typical mechanism set forth above. 
 
Local 40/361’s PFL/TDI benefits are insured through the Hartford Financial Services Group, Inc.  
The Local 40/361/417 insurance (welfare) fund pays the PFL/TDI insurance premium.  There is 
no deduction made from Local 40/361 members’ pay to offset the cost of PFL/TDI coverage.  It is 
our expectation the Hartford will cover the enhanced PFL/TDI benefit now available to eligible 
employees under the QLL without altering the PFL/TDI premium rate in 2020.  We will advise you 
of any COVID-19-related developments that could impact this coverage. 
 
Local 580 self-insures and self-administers the PFL/TDI benefits for its members through its 
insurance (welfare) fund; there is no third-party insurance carrier.  There is also no deduction 
made from Local 580 members’ pay to offset the costs associated with PFL/TDI coverage.  We 
are in discussion with Local 580 regarding the funding and administration of the enhanced 
PFL/TDI benefit now available to eligible employees under the QLL.  We will provide an update 
when this issue is resolved. 
 
Interplay with Federal Law.  In practice, the QLL benefits can run concurrently with any paid sick 
leave and/or associated employee benefits passed by the federal government with respect to 
COVID-19 where such federal benefits are provided separately, and on top of, any paid sick time 
or paid time off accruals already provided by the employer.  In such event, if emergency federal 
COVID-19 leave benefits are payable, then the QLL benefit would not be payable unless the QLL 
benefit is greater than the federal benefit, in which case the difference would be payable by the 
QLL benefit.  To the extent such federal law provides more generous benefits than those 
contained in the QLL, then the federal law would preempt the QLL. 
 
The federal Families First Coronavirus Response Act  
 
On March 18, President Trump signed into law the Families First Coronavirus Response Act 
(“FFCRA”), which imposes a mandate on all employers with fewer than 500 employees, and on 
all federal and state employers, to provide paid time off to eligible employees who need leave for 
reasons connected to the COVID-19 pandemic. 
 
Effective Date.  The FFCRA went into effect April 1, 2020.  However, guidance published by the 
US Department of Labor (“USDOL”), Wage and Hour Division (“WHD”), states the USDOL will 
observe a temporary period of non-enforcement through April 17, 2020, for any employer that has 
acted reasonably and in good faith to comply with the FFCRA.  After April 17, this limited stay of 

https://www.congress.gov/116/bills/hr6201/BILLS-116hr6201enr.pdf
https://www.dol.gov/agencies/whd/field-assistance-bulletins/2020-1
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enforcement will be lifted, and the USDOL will begin fully enforcing violations of the FFCRA.  The 
FFCRA will apply to leave taken between April 1 and December 31, 2020, and is not retroactive. 
 
Structure of the FFCRA Mandate.  There are two main components of the FFCRA. 
 
First, the Emergency Paid Sick Leave (“PSL”) Act, is a free-standing law creating a new federal 
mandate for ten (10) paid sick days (80 hours) for specific needs arising from the COVID-19 
pandemic.  While the Emergency PSL Act is a free-standing law, it incorporates several provisions 
of the Fair Labor Standards Act (“FLSA”).  This leave is available on the employee’s first day of 
employment and the employer may not ask or require the employee to take other forms of paid 
time off before utilizing this emergency paid sick leave benefit. 
 
The triggering events for emergency paid sick leave under the Emergency PSL Act are as follows: 
 

1. The employee is subject to a federal, state, or local quarantine or isolation order related 
to COVID-19; 

 
2. The employee has been advised by a health care provider to self-quarantine because of 

COVID-19; 
 

3. The employee is experiencing symptoms of COVID-19 and is seeking a medical 
diagnosis; 

 
4. The employee is caring for an individual who is subject to a federal, state, or local 

quarantine or isolation order related to COVID-19 or an individual who has been advised 
by a health care provider to self-quarantine due to concerns related to COVID-19; 

 
5. The employee is caring for a son or daughter whose school or place of care is closed, or 

child care provider is unavailable, due to COVID-19 reasons; or 
 

6. The employee is experiencing any other substantially similar condition that may arise, as 
specified by the United States Department of Health and Human Services. 

 
Employers must pay eligible employees their full salary during the emergency PSL period based 
on their “regular rate of pay” as defined in the FLSA; provided that any such amount is capped at 
$511 per day ($5,110 in the aggregate) where leave is taken for reason nos. 1, 2, or 3 above, and 
$200 per day ($2,000 in the aggregate) where leave is taken for reason nos. 4, 5, or 6 above.   
 
Second, the Emergency Family Medical Leave Expansion (“FMLE”) Act, is an amendment to the 
pre-existing Family Medical Leave Act (“FMLA”), creating a right to twelve (12) weeks of job-
protected leave for a singular COVID-19-related reason: if the employee is unable to work (or 
telework)5 due to the need to care for a minor child if the child’s school or place of child care has 
been closed or is unavailable due to COVID-19 related reasons.  Employees are eligible for the 
leave after thirty (30) days of employment with the employer. 

 
5 The DOL recently clarified in its FFCRA Q&As that if an employer permits telework, but an employee is unable to 
complete the required tasks or hours because of one of the qualifying reasons for emergency paid sick leave under the 
FFCRA, then the employee is entitled to emergency paid sick leave.  The same is true regarding emergency family 
medical leave under the FFCRA: if the employee cannot “perform those teleworking tasks or work the required 
teleworking hours” because they need to care for their child whose school/child care provider is closed/unavailable due 
to COVID-19-related reasons, then the employee is entitled to emergency family medical leave.  Emergency paid sick 
leave and emergency family medical leave are not available, however, to the extent an employee is able to telework 
while caring for their child. 

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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The first two weeks of this emergency family medical leave may be unpaid but employees can 
elect to substitute accrued paid leave, if any, during this time, including up to two weeks (80 hours) 
of paid sick leave pursuant to the federal Emergency PSL Act discussed above.  In such case, 
the remaining 10 weeks of job-protected leave would be paid at two-thirds of the employee’s 
regular rate of pay, capped at $200 per day, and $10,000 in the aggregate. 
 
Regular Rate of Pay.  There is some debate regarding the calculation of employees’ “regular rate” 
of pay as it applies to FFCRA leave.  The USDOL’s recent on-point Final Rule clarifies the kinds 
of benefits, “perks” and other miscellaneous payments that may be excluded from the calculation 
of an employee’s regular rate of pay.  These exclusions include “contributions to benefit plans for 
accident, unemployment, legal services, or other events that could cause future financial hardship 
or expense.”  Whether this would allow the exclusion of fringe benefit fund employer contributions 
is a matter of debate.  We will communicate with you as soon as this issue is definitively resolved. 
 
Notices and Procedures.  On March 25, 2020, the USDOL released its FFCRA model notice, 
which covered employers must post.  In or around the same time, the USDOL released its FAQs: 
FFCRA Notice regarding employers’ FFCRA notice obligations to employees.  These FAQs make 
clear the employer notice requirements apply to all employers covered by the FFCRA, including 
private sector employers with fewer than 500 employees.  Additionally, these FAQs explain that 
all covered employers must post the notice even if a state law provides for greater leave benefits 
or protections than the FFCRA.  These FAQs also advise covered employers to visit the WHD 
website, or sign up for Key News Alerts, to ensure they have the most up-to-date version of the 
model notice. 
 
Documentation.  On April 1, 2020, the USDOL issued a temporary rule (also available here) 
relating to the emergency leave provisions of the FFCRA.  The temporary rule confirms that 
employees must give notice to their employers of the need to take leave and must provide 
supporting documentation when requesting emergency paid sick leave and emergency family 
medical leave under the FFCRA. 
 
In pertinent part, the temporary rule and FFCRA Q&As clarify that prior to taking emergency paid 
sick leave or expanded family medical leave, employees are required to provide their employer 
with certain documents and information, including (i) the employee’s name; (ii) the date(s) for 
which leave is requested; (iii) the qualifying reason for the leave; and (iv) an oral or written 
statement that the employee is unable to work because of the qualifying reason for leave.   
 
With regard to item (iv), above, employees planning to take paid sick leave must provide additional 
documentation depending on the nature of the qualifying reason for the leave, as follows: 
 

• Employees subject to a quarantine or isolation order must provide the name of the 
government entity that issued the quarantine or isolation order. 
 

• Employees advised by a healthcare provider to self-quarantine must provide the name of 
the healthcare provider. 
 

• Employees caring for an individual must provide either (1) the name of the government 
entity that issued the quarantine or isolation order to which the individual being cared for 
is subject; or (2) the name of the health care provider who advised the individual being 
cared for to self-quarantine due to COVID-19-related concerns. 
 

https://www.dol.gov/agencies/whd/fact-sheets/regular-rate
https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
http://www.dol.gov/agencies/whd
http://www.dol.gov/agencies/whd
https://www.federalregister.gov/documents/2020/04/06/2020-07237/paid-leave-under-the-families-first-coronavirus-response-act#h-23
https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/FFCRA.pdf
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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• Employees caring for a son or daughter must provide: (1) the name of the child being 
cared for; (2) the name of the school, place of care or child care provider that has closed 
or become unavailable; and (3) a representation that no other suitable person will be 
caring for the child during the employee’s leave period.  An employee seeking leave for 
this reason may need to explain why a teenaged child is in need of care. 

 
The FFCRA Q&As also clarify the types of documentation employers may require to support an 
employee’s use of emergency paid sick leave and emergency family medical leave under the 
FFCRA, such as:  
 

• Documentation to show the reason the paid leave is needed, such as “a copy of the 
Federal, State or local quarantine or isolation order related to COVID-19 or written 
documentation by a health care provider advising [the employee] to self-quarantine due 
to concerns related to COVID-19.” 

 
• When the qualifying reason stems from a school or daycare closure, the employee must 

provide documentation such as “notice of closure or unavailability from your child’s school, 
place of care, or child care provider, including a notice that may have been posted on a 
government, school, or day care website, published in a newspaper, or emailed to you 
from an employee or official of the school, place of care, or child care provider.” 

 
Business Closures, etc.  The FFCRA Q&As make a number of important things clear regarding 
business closures.  Generally, if an employer closes its business prior to April 1 – whether for lack 
of business or pursuant to a mandatory government directive – employees are not eligible for 
FFCRA benefits.  These Q&As provide numerous scenarios to underscore if the employer has no 
work for the employee, then the employee is not entitled to FFCRA benefits, for example:  
 

• If an employer closes a worksite before April 1, 2020, (the effective date of the two new 
laws), employees are not eligible for emergency paid sick leave or emergency family 
medical leave.  This is the case regardless of whether the employer closes the worksite 
for lack of business or because the employer is required to close the worksite in response 
to a government order. 
 

• If an employer closes an employee’s worksite after April 1, 2020, but before the employee 
uses either emergency paid sick leave or emergency family medical leave, the employee 
is not eligible for either kind of leave. 
 

• If an employer closes an employee’s worksite while the employee is using emergency paid 
sick leave or emergency family medical leave, the employer must pay the employee only 
for the amount of paid leave used before the worksite was closed.  As of the date the 
worksite is closed, the employee is no longer entitled to such leave. 
 

• If an employee’s worksite remains open, but an individual employee is furloughed on or 
after April 1, 2020, the employee is not eligible for either emergency paid sick leave or 
emergency family medical leave. 
 

• If an employer closes an employee’s worksite temporarily on or after April 1, 2020, and 
tells employees the worksite will reopen at some point in the future, employees are still 
not entitled to emergency paid sick leave or emergency family medical leave while the 
worksite is closed. 
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• If an employer reduces an employee’s scheduled work hours, the employee may not use 
either emergency paid sick leave or emergency family medical leave for the hours the 
employee is no longer scheduled to work.  However, the employee may use either type of 
leave during the hours that he or she is scheduled to work. 

 
Generally speaking, emergency paid sick leave and emergency family medical leave under the 
FFCRA are designed as payments for when an employee is on leave from work.  If there is no 
work to go to, there is no entitlement to leave.  In those instances, employees may be entitled to 
payment from other government programs, such as unemployment insurance.  
 
Multiemployer CBAs.  Pursuant to the USDOL’s temporary rule, an employer that is a signatory 
to a multiemployer collective bargaining agreement (“CBA”) may satisfy its obligations under the 
FFCRA by making contributions to a multiemployer fund, plan, or other program consistent with 
its bargaining obligations and its CBA.  The contributions must be based on the amount of 
emergency paid sick leave and emergency family medical leave to which the employee is entitled 
under the FFCRA.  Alternatively, an employer that is part of a multiemployer CBA may choose to 
satisfy its obligations under the FFCRA by means other than through contribution to a plan, fund, 
or program, provided alternative means are consistent with its bargaining obligations and CBA.  
Either way, nothing in the FFCRA diminishes the rights or benefits that an employee is entitled to 
under any CBA or existing employer policy.   
 
Existing Paid Leave.  The USDOL’s temporary rule and FFCRA Q&As make clear the emergency 
paid sick leave benefits available under the FFCRA are in addition to, and shall not in any way 
diminish, reduce, or eliminate, other leave provided by an applicable CBA or an employer’s 
existing leave policy.  As such, employers may not deny a request for paid emergency sick leave 
even if the employer provided paid leave for a reason covered by the FFCRA prior to the law’s 
effective date on April 1.  In other words, an employee's entitlement to, or actual use of, 
emergency paid sick leave under the FFCRA is not grounds to diminish, reduce, or eliminate any 
other right or benefit to which the employee is entitled under any CBA, or under any employer 
policy that existed prior to April 1. 
 
Quarantine or Isolation Order.  The USDOL’s temporary rule now broadly defines a quarantine or 
isolation order to include: 
 

“[Q]uarantine, isolation, containment, shelter-in-place, or stay-at-home orders 
issued by any Federal, State, or local government authority that cause the 
[e]mployee to be unable to work even though his or her [e]mployer has work that 
the [e]mployee could perform but for the order.  This also includes when a Federal, 
State, or local government authority has advised categories of citizens (e.g., of 
certain age ranges or of certain medical conditions) to shelter in place, stay at 
home, isolate, or quarantine, causing those categories of [e]mployees to be unable 
to work even though their [e]mployers have work for them.” 

 
This is a strict “but for” test that requires a direct causal link between a quarantine or isolation 
order, on the one hand, and an employee’s inability to work and subsequent need to apply for 
FFCRA relief, on the other hand.  The USDOL illustrates the application of this rule with an 
example of a coffee shop that closes temporarily or indefinitely due to a downturn in business 
related to COVID-19.  Under this scenario, the coffee shop would no longer have any work for its 
employees, and thus, a cashier previously employed who is subject to a stay-at-home order would 
not be able to work even if he were not required to stay at home.  That employee would therefore 
not be eligible for emergency paid sick leave because the inability to work is not due to a need to 

https://www.redhook.org/DocumentCenter/View/1635/NYS-Unemployment-and-the-recently-passed-CARES-ACT
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comply with the stay-at-home order, but rather due to the closure of the employee’s place of 
employment.  Notably, the USDOL explains that this analysis would control even if the closure of 
the coffee shop was substantially caused by a stay-at-home order, because emergency paid sick 
leave is only available if the cashier was specifically required to stay at home under the order. 
 
Small Business Exemption.  Small businesses with fewer than 50 employees may qualify for an 
exemption from providing emergency paid sick leave and/or emergency family medical leave 
under the FFCRA due to the closure of a child’s school or place of care due to COVID-19 reasons 
if doing so would jeopardize the viability of the business.  The USDOL’s temporary rule provides 
details regarding the FFCRA’s exemption for small businesses with fewer than 50 employees.  
Such employers may be exempted from the FFCRA’s leave requirements related to childcare (but 
none of the other bases for FFCRA leave) if: (i) doing so would raise expenses and financial 
obligations above available business revenue such that the employer would cease operating at a 
minimal capacity; (ii) the requesting worker’s absence would pose a substantial risk to the 
employer’s financial health or operations because of their specialized skills, knowledge of the 
business, or responsibilities; or (iii) the employer cannot find enough able, willing, available, and 
qualified workers to perform the work of the employee requesting an absence. 
 
Tax Credit.  The United States Internal Revenue Service (“IRS”) issued an announcement and 
detailed IRS FAQs detailing the ways employers can claim refundable payroll tax credits for 
qualified leave wages.   
 
The FFCRA includes a dollar-for-dollar refundable credit in an amount equal to the emergency 
paid sick leave and emergency family medical leave required to be paid under the FFCRA.  The 
amount of the credit allowed may also be increased by an employer’s additional qualified health 
plan expenses that are allocable to leave wages, and by the amount of additional tax imposed for 
hospital insurance.  However, as stated above, caps do apply ($200 per day per employee to 
$10,000 per employee for all calendar quarters for emergency family medical leave under the 
FFCRA and $511 per day per employee to $5,110 per employee for all calendar quarters for 
emergency paid sick leave under the FFCRA).  In its announcement, the IRS illustrates the 
application of this rule with an example:  
 
If an eligible employer paid $5,000 in sick leave and is otherwise required to deposit $8,000 in 
payroll taxes, including taxes withheld from all its employees, the employer could use up to $5,000 
of the $8,000 of taxes it was going to deposit for making qualified leave payments.  The employer 
would only be required under the law to deposit the remaining $3,000 on its next regular deposit 
date.  Similarly, if an eligible employer paid $10,000 in sick leave and was required to deposit 
$8,000 in taxes, the employer could use the entire $8,000 of taxes in order to make qualified leave 
payments and file a request for an accelerated credit for the remaining $2,000. 
 
Eligible employers must retain all documentation provided by employees to support their leave 
requests for four years.  Employers will also need to report their total qualified leave wages and 
the related credits for each quarter on their federal employment tax returns, usually Form 941 
(Employer’s Quarterly Federal Tax Return), and must retain Form 7200 (Advance of Employer 
Credits Due to COVID-19), and any other applicable filings made to the IRS requesting the tax 
credit. 

******* 
COVID-19-related impacts on the workplace are fluid, changing nearly every day.  We will 
continue to keep you apprised of material legislative developments in this regard as they occur.   
 
Thank you. 

https://www.irs.gov/newsroom/treasury-irs-and-labor-announce-plan-to-implement-coronavirus-related-paid-leave-for-workers-and-tax-credits-for-small-and-midsize-businesses-to-swiftly-recover-the-cost-of-providing-coronavirus
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
https://www.irs.gov/pub/irs-pdf/f941.pdf
https://www.irs.gov/forms-pubs/about-form-7200

