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Re:  COVID-19: Challenges in Reopening New York Construction 

and Returning Employees Back to Work 
 

 
Despite the sobering news this week New York has eclipsed the threshold of 10,000 fatalities 
attributable to COVID-19, multiple reports are now suggesting the spread of coronavirus infections 
may be nearing a plateau.  Accordingly, the tenor of media reporting over the past forty-eight 
hours or so seems to be pivoting cautiously toward the daunting task of reopening the economy 
without triggering a second wave of infections as employees are brought back to work. 
 
On Monday afternoon, Governor Andrew Cuomo hosted a call with neighboring governors to 
announce his plan to coordinate the economic reopening of New York, together with six other 
states.  Connecticut, Delaware, New Jersey, Pennsylvania, Rhode Island and Massachusetts will 
join New York to form an eighteen-member regional council, staffed with an economic 
development official, a public health official, and the chief of staff from each governor’s office to 
coordinate transportation, education, and economic activity.  According to the governor, the 
plan will involve easing isolation, applying more testing precautions, and expanding the categories 
of workers deemed essential.  The governor did not discuss the order in which segments of the 
workforce would transition from non-essential to essential, or when, other than to make clear such 
details would be determined in consultation with the committee.  
 
As of now, there is no known timetable for lifting the in-person restrictions now constraining non-
essential construction in New York.  As we previously advised, and as the Governor reiterated in 
an announcement on April 7, these in-person workforce restrictions will be effective until at least 
11:59 PM on Wednesday, April 29, 2020, unless further extended by a future Executive Order.  
At this time, it remains unclear when the state will begin to scale back these restrictions, although 
we have heard that any plan to restart the economy may have construction projects reopening on 
some kind of incremental basis.  When work does resume, one thing is certain: employers are 
going to face a host of logistical challenges.  In fact, the startup restrictions related to COVID-19 
that are likely to be imposed on in-person personnel at worksites may be even more rigorous than 
the safety protocols that took root as jobsites were being shut down last month. 
 
As a threshold matter, access to jobsites may be more tightly controlled.  This will trigger questions 
around the legalities and practicalities of denying access to workers who are exhibiting COVID-
19 symptoms, have been exposed to someone with symptoms, or who were confirmed by formal 
diagnosis to have had COVID-19, which will need to be addressed on a case-by-case basis. 

http://www.alliedbuilding.org/
mailto:sdavi@alliedbuilding.org
https://www.governor.ny.gov/news/video-audio-photos-rush-transcript-governor-cuomo-governor-murphy-governor-lamont-governor-wolf
https://theparksidegroup.us2.list-manage.com/track/click?u=7fd9ae70108e304ffff7f4dcf&id=1510552d57&e=99b9c928e5
https://www.governor.ny.gov/news/massachusetts-joins-new-york-new-jersey-connecticut-pennsylvania-delaware-and-rhode-islands
https://www.washingtonexaminer.com/news/businesses-face-potential-legal-obstacles-following-reopening-of-economy
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Related issues around whether employers may screen employees for COVID-19, such as by 
administering temperature checks, to ensure the health and safety of their workforce and the 
public when in-person workplace restrictions are lifted and jobsites reopen will also be front and 
center as will countervailing concerns around whether particular safety measures may constitute 
an impermissible encroachment on employee privacy.   
 
The process of bringing employees back to work will not be like flipping on the light switch.  
Obviously, the specter of COVID-19 will still be present when in-person workplace restrictions are 
lifted.  As a result, employers will have to give thought to how to implement protocols to reduce 
the likelihoods of COVID-19 outbreak conditions at work.   
 
As you know, the Occupational Safety and Health Administration (“OSHA”), together with the US 
Department of Health and Human Services, has issued joint guidance on preparing workplaces 
for COVID-19.  OSHA has also developed interim guidance to help prevent worker exposure to 
SARS-CoV-2, the virus that causes COVID-19.  The US Centers for Disease Control has also 
developed interim guidance to plan for and respond to COVID-19. 
 
For most employers, protecting workers will depend, in the first instance, on emphasizing basic 
infection prevention measures.  As appropriate, employers should implement good hygiene and 
infection control practices, including the following: 
 

• prompt identification and isolation of potentially infected individuals as a critical step in 
protecting workers, customers, visitors, and others at a work; 
 

• informing and encouraging employees to self-monitor for signs and symptoms of COVID-
19 if they suspect possible exposure; and 
 

• developing policies and procedures for employees to report when they are sick or 
experiencing symptoms of COVID-19. 

 
Employers should also focus attention on developing, implementing, and communicating flexible 
workplace protections, such as: 

 

• actively encouraging sick employees to stay home; 
 

• ensuring sick leave policies are consistent with public health guidance and that employees 
are aware of these policies; 
 

• talking with companies that provide contract or temporary employees to your business 
about the importance of sick employees staying home; 

 

• where appropriate and feasible, maintaining flexible policies that permit employees to stay 
home to care for a sick family member; 

   

• providing adequate, usable, and appropriate training, education, and informational 
material about worker health and safety, including proper hygiene practices and the use 
of any workplace controls. 

 
  

https://www.osha.gov/Publications/OSHA3990.pdf
https://www.osha.gov/SLTC/covid-19/controlprevention.html
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html
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Finally, where it may not be possible to eliminate potential workplace hazards, and where safe 
work practices and controls to reduce the duration, frequency, or intensity of exposures to a 
workplace hazard are insufficient, personal protective equipment (PPE) may also be utilized to 
prevent certain exposures. 
 
The law around these COVID-19-related issues, such as what measures an employer is required 
to undertake when it receives confirmation that an employee has had a positive COVID-19 
diagnosis, what consideration should be given to whether coworkers, customers, and others who 
may have had close contact with the individual ought to be notified that they may have been 
exposed, whether employers may (or should) require employees to wear personal protective 
equipment such as face masks, face shields, or gloves designed to reduce the transmission of 
pandemic infection and, if so, to what extent a union contractor should (or must) negotiate such 
precautionary measures with their union counterparts, is multifaceted and complex.   
 
Practical concerns also abound.  On a multiemployer jobsite, where does the role of the 
permitholder, i.e., the general contractor/construction manager, end and the subcontractor begin 
in terms of COVID-19-related safety, prevention, and preparedness?  What role should (or must) 
organized labor play in sorting these issues through?  And when and how should COVID-19-
related safety measures be adjusted to account for bottom line concerns such as worker 
productivity and efficiency?  By way of example, how feasible are social distancing measures, 
such as limiting the number of people on a hoist, that will only serve to flatline worker productivity?  
To the extent social distancing is mandated, it may only be achievable by the implementation of 
around-the-clock shift work.  If so, will organized labor be willing to suspend the negotiated 
premium pay provisions contained in their collective bargaining agreements?  And will the New 
York City Department of Buildings be willing to relax its onerous permitting requirements around 
afterhours variances so that shift work required to achieve mandated social distancing may 
proceed?  If not, will the industry be able to marshal its resources in Albany to bend the will of 
DOB to adjust its practices?  
 
The answers to these questions will require employers to navigate the alphabet soup of 
overlapping, interconnecting and, at times, conflicting guidance promulgated at the federal, state, 
and local level by, among others, the CDC, DOH, DOB, OSHA, DOL, NLRB, and EEOC.  These 
issues will also implicate a host of federal and state laws relevant to the workplace that are beyond 
the scope of this advisory but, as we have previously advised, will likely concern the Americans 
with Disabilities Act or state analog, the Occupational Health and Safety Act, the New York Labor 
Law and, of course, any relevant CBA-related obligations or restrictions.  In the last week alone, 
the EEOC (April 9) issued updated technical assistance and Q&As for employers entitled “What 
You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws” 
to address COVID-19; OSHA (April 10) issued guidance clarifying certain employers’ recording 
requirements regarding cases of COVID-19, which largely exempts most employers from the 
requirement to record COVID-19 cases of employees for OSHA recordkeeping purposes, absent 
objective evidence that a case is work-related; the US Department of Labor (April 10) released 
technical corrections to the regulations implementing the Emergency Family and Medical Leave 
Expansion Act and the Emergency Paid Sick Leave Act provisions of the Families First 
Coronavirus Response Act; and the New York State Department of Health (April 14) issued 
interim guidance on Executive Order No. 202.16 (April 12) requiring face coverings for public and 
private employees interacting with the public during the COVID-19 outbreak.   
 
  

https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm
https://www.osha.gov/memos/2020-04-10/enforcement-guidance-recording-cases-coronavirus-disease-2019-covid-19#ftn3
https://www.federalregister.gov/documents/2020/04/10/2020-07711/paid-leave-under-the-families-first-coronavirus-response-act-correction
file:///C:/Users/sdavi/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/TCBNZJGE/DOH_COVID19_EO20216EmployeeFaceCovering_041420%20(002).pdf
https://www.governor.ny.gov/news/no-20216-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency


P a g e  | 4 

 

 

270 Madison Avenue | Suite 401 | New York, New York 10016 | 212.697.5551 | www.alliedbuilding .org 

In addition to the above, I would encourage you to set aside some time to listen to this podcast, 
which, in just under thirty minutes, provides a nice overview and some pointed analysis regarding 
many of the legal and practical challenges employers are likely to face in returning employees to 
work as the COVID-19 pandemic recedes. 
 
As important as all of the above concerns may be, the question of who will control the design and 
implementation of COVID-19-related safety and health protocols on individual, multiemployer 
worksites or, to the extent feasible, on an industry-wide basis, is paramount.  The leadership at 
the Building and Construction Trades Council of Greater New York, Inc. (“BTCT”) and the Real 
Estate Board of New York, Inc. (“REBNY”) have made clear their intention to control the narrative 
in this regard.  In fact, BTCT/REBNY seem to think an industry-wide COVID-19 preparedness 
and protection safety protocol is feasible.  Toward this end, the BTCT/REBNY have prepared an 
“Industry Standards Guidance,” which they have circulated in certain circles of the industry as a 
model of COVID-19-related best practices they would like to see adopted industry-wide.  To my 
knowledge, however, the general contractor and construction community has not embraced 
BTCT/REBNY’s proposed guidance given the thorny practical and legal concerns awaiting any 
contractor that would consider adopting it, including the third-rail of strict liability under New York 
Labor Law § 240, the so-called Scaffold Law.  Ultimately, a collaborative approach to COVID-19-
related worksite safety and prevention, among all four prongs of the construction community – 
owners/developers, general contractors/construction managers, subcontractors, and organized 
labor – will need to come together to smooth the runway for construction to reopen in New York.  
Clearly, there is much work to be done in this regard. 
 
As the industry focus continues to pivot to address the complexities of reopening the construction 
economy, all of these questions, and more, are on the table and will need to be sorted out and 
resolved.  In the weeks ahead, we will continue to provide guidance designed to keep you 
informed of all major developments where these issues are concerned.  
 
Thank you. 
 
 

https://soundcloud.com/littler-interviews/135-challenges-in-returning-employees-back-to-work-after-covid-19
https://www.cityandstateny.com/articles/personality/interviews-profiles/how-new-yorks-building-trades-are-adapting-covid-19.html?utm_source=First+Read+Newsletters&utm_campaign=e8558748f6-EMAIL_CAMPAIGN_2020_04_14_02_31&utm_medium=email&utm_term=0_252d27c7d1-e8558748f6-34707696&mc_cid=e8558748f6&mc_eid=4e3401c44f

